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LEGALISED PHYSICIAN-ASSISTED DEATH IN
OREGON

LINDA GANZINI”

In the United States, five states have legalised physician-assisted death (‘PAD’), but
most information and research comes from the state of Oregon, in which the practice
has been legal since 1997. This law allows a physician to prescribe a lethal dosage of
medicine to terminally ill, mentally competent residents, for the purposes of self-
administration. About 3 in 1000 deaths are now from PAD and the patients most often
have cancer or amyotrophic lateral sclerosis. Concerns that legalisation would
undermine the development of palliative care and be disproportionately utilised by
patients unable to access good end of life care have been unfounded.

| INTRODUCTION

As of 2016, five US states have legalised physician-assisted death (‘PAD’), through a variety of
pathways. In the Northwest states of Oregon and Washington, PAD was legalised through
citizens’ initiatives, as both states have methods in which constituents can petition to have laws
changed by statewide vote. The Oregon Death with Dignity Act was passed 20 years ago in 1994,
though legal challenges delayed enactment until 1997. In 2008, voters in neighbouring
Washington passed an almost identical law.! More recently a judge in Montana ruled that
physicians cannot be prosecuted for prescribing lethal medications for terminally ill, mentally
competent patients.? In 2013 and 2015, the legislatures of the state of Vermont and California
respectively legalised PAD. The laws in Oregon, Washington, California and Vermont include
safeguards that limit the conditions under which lethal prescriptions can be written and methods
for publishing statistical data on the use of lethal prescriptions (little information is available
from Vermont at this time). In contrast, there is almost no information about PAD from Montana
as the pathway through which legalisation occurred did not result in any reporting requirements
and, to date, no independent researchers have published any information. No other form of PAD
— that is, physician prescription and patient consumption of medications for the sole purpose of
causing death — is legal in the US at this time. The focus of this paper is on available
information from Oregon, in which many years of published data from the state and independent
research have resulted in substantial information on the practice of PAD.
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A survey in 1995 reported that before legalisation 7 per cent of Oregon physicians had ever
prescribed medications to be used to cause death.> Back and co-authors surveyed 828
Washington physicians in 1996.* Ninety-nine (12 per cent) of physicians had received a request
for physician assisted death in the previous year and 32 had complied. A national survey from
1998 reported that 3.3 per cent of US physicians had ever written a prescription to hasten death.®
This data suggests that a significant minority of physicians in Oregon and Washington were
willing to participate in aid in dying even before legalisation and that physician-assisted death
does occur outside the law across the US.

1 LEGALISED PHYSICIAN-ASSISTED DEATH IN OREGON AND WASHINGTON

The Oregon and Washington Death with Dignity Acts are nearly identical.® They allow a
competent adult resident of the state to obtain a prescription from a physician for a lethal dose of
medication, for the purposes of causing death through self-administration. The laws do not allow
lethal injection nor can individuals acquire a lethal prescription through advance directive to be
used when mentally incapable in the future. A variety of safeguards limit the conditions under
which the prescription can be written. Two physicians, one of whom will write the prescription,
must confirm that the patient has a terminal illness (likely to cause death within six months), is
competent to make the decision, and is doing so voluntarily. Individuals must be informed of the
options of hospice and comfort care. In order to minimise the risk of impulsive decisions,
individuals must make one written request and two oral requests over a period of 15 days. The
patient must be referred to a psychiatrist or a psychologist if there is concern that the request for
a lethal prescription stems from impaired judgment resulting from mental illness such as
depression. The physician must request, though may not require, that the patient inform their
family of the request. Physicians who do not comply with the laws’ requirements may be subject
to action from the state licensing board. Several Oregon physicians have been investigated,
though for relatively minor problems in documentation.

Prescribing physicians are required to report information to the state on patients who receive
prescriptions; they are not required to report any information on requests that do not result in a
prescription; therefore, less is known about the reasons why patients are denied prescriptions.
Annual statistical reports include the number of prescriptions written, characteristics of patients
who have died of PAD, and complications. These reports are comprehensive in including every
individual who received a prescription under the law, and allow tracking of changes in practice
over time. They contain no information on PAD, including euthanasia that occurs outside the
law. Other information about PAD comes from groups of researchers in each state who have
used a variety of methods including surveys, interviews and qualitative studies to examine the
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practical aspects of the law; its impact on end of life care; and the views and experiences of
health care professionals, requesting patients, and their families.

Oregon, with statistical reports from the state extending back to 1999, has the most
comprehensive data on legalised PAD, though initial data from Washington is similar on most
measures. Up to the end of 2014, under Oregon’s law, 859 Oregonians have died by PAD. The
rates have increased slowly from 1 in 1000 deaths to, in 2014, 3 in 1000 deaths (an average of 2
in 1000 deaths during the law’s operation). Opponents of the law believe this increase is
evidence of the anticipated slippery slope, whereas supporters of the law underscore the very low
rate overall, even with the slow increase over time. The median age of decedents is 71 years,
almost equally divided between men and women. Racially 97 per cent were white, 1 per cent
were Asian and 0.7 per cent were Hispanic. The most common terminal diseases were cancer (78
per cent) and amyotrophic lateral sclerosis (8 per cent). Overall, 90 per cent had been enrolled in
hospice, 95 per cent died at home, and 1.5 per cent lacked medical insurance. Ninety-three per
cent of individuals informed their family of the decision. After taking the medications, most
commonly secobarbital or pentobarbital, patients became unconscious on average within five
minutes and died within a median of 25 minutes. Complications included regurgitation in 22
patients and regaining of consciousness after ingestion of medication in six patients.” The
Oregon Department of Human Services compared those who died by PAD to all other Oregon
decedents through 2005: those who die by PAD are less likely to be very old, less likely to be
married, and more likely to have cancer.® In addition PAD deaths occur in persons with much
higher levels of education — PAD decedents are 8 times more likely to have completed college
education. In Oregon the risk of choosing PAD is comparatively very high in patients with ALS
(rate ratio 31, 95 per cent confidence interval 14.4-73.5) and HIV (rate ratio 25.1, 95 per cent
confidence interval 6.9-80.4), though the absolute numbers of PAD deaths from these diseases
are small because these diseases are relatively rare compared to other causes of death.® In 2014,
83 physicians wrote the 155 prescriptions provided.

1l PHYSICIAN-ASSISTED DEATH, PALLIATIVE CARE AND HOSPICE

Throughout the United States, individuals become eligible for hospice care at the time they have
less than six months expected life and are no longer pursuing life-sustaining treatment.
Financially, hospice organisations are paid on a per diem rate, not, as in much of the rest of US
medicine, a fee-for-service payment. Within that financial structure, most hospice services are
delivered at the patient’s home, with visits from hospice nurses, social workers, and other
personnel depending on the patient’s needs. Oregon has around 60 different hospice
organisations, though most offer a similar set of federally mandated services. Even the most rural
and sparsely populated areas of Oregon have hospice coverage. Palliative care services, for
patients not enrolled in hospice, are delivered in the hospital or in outpatient settings and are
mostly supported through medical centers because insurance payments often do not adequately
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cover the costs. At the time of passage of Oregon’s Death with Dignity Act, there was concern
that legalised PAD might undermine support for hospice and palliative care, both of which were
early in their development. The costs of expanding and improving the quality of hospice and
palliative care against the minimal costs of a lethal prescription provoked fears of subtle pressure
for PAD.2 In fact, PAD became an option within hospice, with 90 per cent of PAD decedents
hospice enrolled. Advocates for palliative care were able to effectively use the specter of bad
publicity around patients choosing PAD because of denial of care with hospital administrators,
insurers and the state. Hospitals added palliative care services and most insurers, including
Medicaid, the primary health care insurer for the poor, covered hospice. During the three years of
preparation allowed between passage of the law in 1994 and implementation in 1997, Oregon
health care leaders came together to develop educational programs and both advocates and
opponents of PAD legalisation agreed on the importance of good palliative care. Uptake of
interest in hospice and palliative care among Oregon’s health care providers was strong. In a
survey of over 2600 Oregon physicians soon after the law’s enactment, 30 per cent agreed they
made higher rates of hospice referrals the previous year compared to five years earlier; only 2 per
cent of surveyed physician indicated they had made fewer referrals. Among the over 2000 who
had cared for at least one terminally ill patient in the previous year, 76 per cent reported they had
made efforts to improve their knowledge of the use of pain medications ‘somewhat’ or a ‘great
deal’.!! Hospice professionals agreed. In a 2001 survey of 237 hospice nurses and social
workers, 67 per cent ranked Oregon physicians as more competent in caring for hospice patients
than five years earlier, and 4 per cent viewed them as less competent; 77 per cent viewed them as
more willing to refer to hospice compared to five years earlier, and only 3 per cent viewed them
as less willing.'2 These improvements paralleled increases across the US in palliative care and
hospice services, and cannot necessarily be credited to legalisation of PAD. Yet the concern that
PAD would undermine end of life care was not supported.

PAD was ultimately rarely chosen by terminally ill patients, with, over the period of the law’s
operation through to 2014, only 2/1000 deaths in Oregon attributed to this. Only one in ten who
make explicit requests die by lethal prescription.t® In part this may reflect barriers to obtaining
the prescription—patients require planning and foresight as many physicians are unwilling to
participate in prescribing. Only one third of Oregon physicians are willing to prescribe.'*
Although there is a 15-day waiting period from time of initial request to obtaining the
prescription, in fact the median time between first request and death is 47 days. Some patients
lose the ability to participate because they succumb to their disease before they complete the
process, or develop physical symptoms that make it difficult to ingest the medication. Physicians
are very reluctant to prescribe to patients if there are family members with objections.®®
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Palliative interventions, particularly referrals to hospice, did result in some patients changing
their mind about pursuing PAD.®

Another challenge to care providers at the end of life is that individuals who request PAD often
are motivated by concerns that are not easily ameliorated by hospice care. Although many of the
arguments around legalisation focused on pain, a surprising finding is that most patients at the
time of their first request for PAD have minimal pain — though fear of future pain is a more
important reason for requests.'’ Because most patients receive the prescription before they
actually experience substantial pain, there is less of a role for expert pain management in
reducing prescriptions. The reasons individuals give for wanting access to PAD are primarily to
maintain independence and control, minimise dependence on others, and die at home.
Furthermore the desire for independence and control represent lifelong values and
characteristics, not transient, illness-based perspectives.'® For hospices, PAD patients can present
a variety of challenges both for individual practitioners and at a policy level. For individual
practitioners, those opposed to PAD may believe they have failed when their patients choose to
take the lethal medication.’® Many believe that a natural death offers opportunity for growth and
spiritual transformation for both the patient and family that is missed when the patient chooses
PAD. Hospice nurses with discomfort around PAD struggle to maintain boundaries and not be
drawn in, for example, being asked to manage a symptom such as nausea to help prepare a
patient to take the medication.?® But overall, in surveys completed in Oregon within five years of
legalisation, 48 per cent of hospice nurses, 72 per cent of hospice social workers, and even 40 per
cent of hospice chaplains supported the law, and very few hospice workers would decline to care
for such a patient.?! It is possible for patients to obtain prescriptions and take them without ever
telling their hospice provider as the prescribing physician-patient relationship may be entirely
separate from the hospice.

Among the hospice organisations in Oregon, policies around PAD vary. All hospices share core
values of not hastening death, not abandoning patients, and respecting both the patient-physician
and the interdisciplinary team relationships but they differ in how they balance these values.
Campbell and Cox outline a variety of organisational positions and policies of Oregon hospices
around PAD.?? Oregon hospices will not discharge a patient who entertains the goal of PAD, yet
no hospice will provide the patients with the lethal medication or assist in the self-
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administration. Within these boundaries, hospices vary on the degree to which they allow staff to
discuss PAD with the patient, notify the attending physician of the patient’s interest in PAD,
refer the patient to an advocacy organisation for more information, or allow hospice staff
presence before or during ingestion of the medication. For example, hospices range from the
minority of mostly religiously-based hospices that view PAD as incompatible with hospice care,
will not provide information about patient choices, and ask patients to respect their hospice’s
position to those that emphasise respect for patient self-determination, allow hospice personal to
openly discuss this option, refer the patient to PAD advocacy organisations for more
information, or attend the death by PAD.

v OTHER CONCERNS REGARDING OREGON’S LAW

The laws in Washington and Oregon have been criticised as both inadequate in safeguards and
lacking in enforcement in safeguards. For example, unlike the Netherlands, intolerable suffering
is not a requirement for legal euthanasia, reflecting the primary role of autonomy and self-
determination in support for the law. Neither state requires that the primary or the consulting
physician have expertise in palliative care. Patients are evaluated to make sure they have
decision making capacity when they receive the prescription, but there are no safeguards to
assure they are of sound mind at the time they take the prescription. Although patients become
eligible under the law at the time they have less than six months life expectancy, some patients
who obtain prescriptions outlive this life estimate, bringing into question the accuracy of
physician assessment of prognosis. In 2015 the Oregon legislature is considering a bill to expand
eligibility to persons who have a one year life expectancy. This change is opposed by
Compassion and Choices, the chief advocacy organisation for persons choosing PAD, as it
would leave some patients potentially choosing PAD who were not yet eligible for hospice
benefits.?® Because many physicians decline to participate in the law or work for religious health
care systems that contractually preclude them from participating, patients who wish to secure
lethal prescriptions often must find a new physician late in the course of their terminal illness if
they wish to access a lethal prescription. There are concerns that the physician may not know the
patient well enough to prescribe in such cases.

Safeguards are written into the law to make sure that patients are competent and not requesting
PAD because of a treatable mental illness. Although mental illness itself does not exclude
patients from obtaining lethal prescriptions, the assessment that mental illness impacts the
patient’s judgment to hasten death does require evaluation by a psychiatrist or psychologist. As
stated in the law ‘No medication to end a patient’s life in a humane and dignified manner shall be
prescribed until the person performing the counseling determines that the patient is not suffering
from a psychiatric or psychological disorder or depression causing impaired judgment’.?*

Although ‘depression’ is not defined in the law, this is accepted to refer to “clinical depression’
or, in psychiatric nomenclature, major depressive disorder. During an episode of major
depressive disorder a patient has pervasive low mood; inability to experience pleasure; and has
sad, blue or depressed feelings most of the time over weeks, so persistently that everyday
functioning is impacted. Other symptoms include hopelessness, a belief of burdening others,

23 Barbara Coombs Lee, ‘Don’t Change Eligibility for Death with Dignity Law’ Oregonian (Oregon), 4 April 2015.
24 Oregon Public Health Division, above n 7.
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guilt, poor self-esteem, and desire to die. This type of depression differs from understandable and
normal grief, sadness, and dysphoria experienced by many with a terminal illness. Major
depressive disorder can be reliably diagnosed in between 10 per cent and 25 per cent of patients
with advanced cancer.?> Among persons requesting PAD in Oregon, we found that three quarters
are confidently diagnosed as not depressed.?®

There are several important arguments for excluding patients with clinical depression from being
eligible for PAD. Depressed persons view their future through a lens of pessimism and
hopelessness. Major depressive disorder can render a person unable to enjoy life or experience
pleasure, personal worth, or hope for recovery. Depressed persons therefore can make decisions
that are inconsistent with their values, life philosophy, or personality, even if the decisions
otherwise appear competent and voluntary. In fact, depression may not prevent expression of an
articulate and coherent analysis of the benefits and rationale for PAD.?’ Depression and
hopelessness are strongly associated with suicide in other contexts but suicidal patients may
reembrace life with successful mental health treatment. Treatment of depression effectively
reduces hopelessness and suicidal thoughts and ideation among older primary care patients.?®

There are also arguments for, in some cases, allowing patients with depression to access lethal
prescriptions. Depression causes suffering at the end of life. Many patients who request PAD
have only weeks of remaining life, yet most antidepressant treatment regimens are not effective
until after one or two months of treatment. Successful treatment of major depressive disorder
increases interest in life-sustaining treatments in only a minority of patients and only those with
the most severe mood symptoms.2® Understanding whether depression influences the decision for
PAD requires knowing an individual over time while both depressed and euthymic. In a survey
of Oregon psychiatrists, 95 per cent were ‘somewhat’ or ‘very confident’ in the context of a
long-term relationship that they could determine whether a mental disorder, such as depression,
was influencing the decision for PAD, but only 6 per cent were very confident that they could
make this assessment in a single evaluation.®® Ethical views on PAD may influence these
assessments. In a national study of US forensic psychiatrists, those ethically opposed to PAD
advocated for higher thresholds for competence — including that the finding of depression
should result in automatic finding of incompetence and more extensive reviews of the decision,
for example, more than one forensic examiner or judicial review.3! As such, the determination of
whether depression is influencing the decision about PAD may reflect more about the mental
health professional’s ethical and moral views of PAD than psychiatric expertise. In the US
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survey of forensic psychiatrists, 42 per cent did not agree that major depressive disorder should
automatically exclude a patient from choosing assisted suicide.*?

The prevalence of depression in individuals in Oregon who actually request PAD does not
appear to be markedly higher than the prevalence of depression in terminally ill patients who
have not made such requests. In a study of Oregonians who requested PAD and underwent
rigorous assessment for depression, 26 per cent met criteria for major depressive disorder.®
Studies of the prevalence of depression in patients with terminal illness who are not seeking
PAD report proportions of 10 per cent to 25 per cent.®* Hospice social workers and nurses rated
depression as a relatively unimportant reason that Oregon hospice patients requested PAD. In
fact, among 21 reasons, hospice social workers, who have substantial experience in evaluating
the psychosocial state of patients at the end of life, rated depression as mostly unimportant.3®

Though overall the burden of depression may be lower than anticipated among patients pursuing
PAD, some depressed patients may access lethal prescriptions. In our study of 58 Oregonians
who requested PAD, 18 received lethal prescriptions, including three patients who had met very
rigorous criteria for depression. All three died by lethal ingestion within two months of the
research interview, though in one case the depression was successfully treated before death and
in the other two cases the patients denied that depression was influencing their decision.®® This
finding supports the need for more active and systematic screening and surveillance for
depression to determine which patients should be referred for mental health evaluation. Despite
this finding, the proportion of Oregon and Washington PAD decedents referred for mental health
evaluation has remained very low and critics have called for mandatory mental health evaluation
in all cases.®” It is unknown how many patients were referred to mental health professionals who
found the patient ineligible for a prescription—the health department data of these states only
include information on persons who received prescriptions, not those found ineligible. With
aforementioned problems with psychiatric evaluation, it remains unclear if mandatory
psychiatric assessment would balance the protection of vulnerable persons with advancing
patient autonomy, or if it would cast mental health professionals in the role of ethics
consultants.®
\ CONCLUSION

Oregon now has almost 18 years of experience with legalised PAD. In contrast to concerns that
this practice would be common, and be chosen by socioeconomically vulnerable patients unable
to access palliative care, studies and reports from the Oregon Public Health Division find that the
practice is rare, accessed mostly by educated people with health insurance, most of who are
receiving comprehensive end of life care through hospice. A small number of persons with
depression do access the law, however, supporting the need for improved screening for mental
illness.
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